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CITY OF WALLED LAKE 

SPECIAL MEETING 

PUBLIC HEARING  
(ELECTRONIC MEETING PLATFORM) 

Wednesday, July 22, 2020 | 7:30 P.M. 

NOTICE OF ELECTRONIC PUBLIC MEETING: Pursuant to Executive Order No. 2020-129 signed by 

Governor Whitmer June 18, 2020 allows participation of the City Council meeting to be made available 

via electronic communications out of precaution and to limit the potential exposure of the public and staff 

to the COVID-19 virus.  

Electronic Meeting Platform  

The City will be utilizing the audio-conferencing tool ZOOM. Members of the Walled Lake public body will be 

able to hear and speak to each other for the entire meeting. Except for closed session portions of the meeting, 

ROLL CALL & DETERMINATION OF 

A QUORUM 

REQUESTS FOR AGENDA CHANGES 

NEW BUSINESS 1. City Council  Case:  2020-03

        Applicant:      Pincanna, LLC 

        Location:       1877 E. West Maple 

        Request:       Appeal of Administrative Denial of Marijuana 

    Facility Site Plan Application; Non-use Variance; 

    Request for Interpretation  

This matter relates to property located at 1877 E. West Maple Rd. zoned C-2. 

Applicant requests City Council to reverse or modify the March 11, 2020 

administrative denial of applicant’s Marijuana Facility site plan application or 

alternatively grant the below requested variances to operate a medical 

marihuana provisioning center at 1877 E. West Maple Rd.  The applicant 

alternatively seeks a variance from C-334-17, Section 21.50 (b) and (e) 7 

which limit the number of  provisioning centers to not more than two(2) in a 

C-2 zoning district and further require a 500 foot set back from another

provisioning center; to allow a third provisioning center in a C-2 zoning

district to operate within five hundred (500) feet of another provisioning

center.

2. City Council Case:  2020-04

         Applicant: Iron Laboratories 

         Location:  1825 E. West Maple 

         Request:  Non-use Variance 

This matter relates to property located at 1825 E. West Maple zoned C-2. The 

applicant seeks an appeal of the administrative denial of applicant’s proposed 

site plan for a Marijuana Safety Compliance Facility at the above location. 

Applicant further requests a variance from the 500 ft. setback requirement in 

Sec. 21-50(e)(7) of the zoning ordinance to allow a Marijuana Safety 

Compliance Facility within 500 ft. of a Marijuana Provisioning Center.  

Pg. 4

Pg. 69

AUDIENCE PARTICIPATION Audience members will be able to speak via electronic means as instructed 

below. 

ADJOURNMENT 



Page 2 of 3 

members of the audience/public will be able to hear members of the Walled Lake public body during the entire 

meeting but will only be able to speak during Audience Participation or Public Hearing.  

To connect to the meeting through ZOOM using a laptop PC or Smart Phone, a member of the public may need 

to do the following: 

• Install Zoom App on mobile device.

• Or download Zoom Client at https://zoom.us/download and install on a PC or Mac

Please click the link below to join the webinar: 

https://us02web.zoom.us/j/89059831786 

Password: 564726 

Or iPhone one-tap : 

    US: +16465588656,,89059831786#,,,,0#,,564726#  or +13017158592,,89059831786#,,,,0#,,564726# 

Or Telephone: 

    Dial(for higher quality, dial a number based on your current location): 

        US: +1 646 558 8656  or +1 301 715 8592  or +1 312 626 6799  or +1 669 900 9128  or +1 253 215 8782  

or +1 346 248 7799  

    Webinar ID: 890 5983 1786 

    Password: 564726 

    International numbers available: https://us02web.zoom.us/u/k3u2jtjhE 

Members of the public participating in during the Audience Participation period via ZOOM will wait in a 

virtual queue until called upon during the audience participation period. Because of limitations on un-muting 

and re-muting members of the public, audience participation will be at the end of the meeting (unless there is a 

public hearing item, in which case the following procedures will apply to that portion of the meeting as well). 

When audience participation is permitted, members of the public will be called one at a time, as would happen 

during an in-person meeting. The meeting moderator will determine the order of public speakers. If you want to 

speak, you must use the “Raise Hand” feature for the Mayor to know you need to be unmuted. When you are 

unmuted, you will have three (3) minutes to share your comments to the public body. At the conclusion of your 

comments or your three (3) minutes, you will be re-muted and then removed from the queue.  

Participants may also choose to submit comments that can be read into the record. Comments can be submitted 

via an email to clerk@walledlake.com.  Comments shall be done prior to 12:00 p.m. on the day of the meeting. 

Procedures by which persons may contact members of the public body prior to a meeting. 

The City of Walled Lake government e-mail addresses of the members of all public bodies utilizing this means 

of meeting are available on the City’s website at:  

https://walledlake.us/index.php/contact-us 

Procedures for participation by persons with disabilities. 

The City will be following its normal procedures for accommodation of persons with disabilities. Those 

individuals needing accommodations for effective participation in this meeting should contact the City Clerk 

(248) 624- 4847 in advance of the meeting. An attempt will be made to make reasonable accommodations.

https://zoom.us/download
https://us02web.zoom.us/j/89059831786
mailto:clerk@walledlake.com
https://walledlake.us/index.php/contact-us
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Individuals with Hearing or Speech-Impairments 

Users that are hearing persons and deaf, hard of hearing, or speech-impaired persons can communicate by 

telephone by dialing 7-1-1. 

• Individuals who call will be paired with a Communications Assistant

• Make sure to give the Communications Assistant the proper teleconference phone number and

meeting ID with password.

For more information please visit: 

https://www.michigan.gov/mpsc/0,9535,7-395-93308_93325_93425_94040_94041---,00.html 

https://www.michigan.gov/mpsc/0,9535,7-395-93308_93325_93425_94040_94041---,00.html


MEMORANDUM 

City of Walled Lake ∙ 1499 E. West Maple Road ∙ Walled Lake, MI 48390 ∙ (248) 624-4847 

To: Walled Lake City Council 

From: Vahan Vanerian, City Attorney 

Re: Marijuana Facility Appeal: Pincanna Rx-Walled Lake, Inc. 

Date: July 7, 2020 

On July 22, 2020, a Special Meeting will be held to hear an appeal of an administrative denial of an 

application for a Medical Marijuana Provisioning Center filed by the applicant, Pincanna Rx-Walled 

Lake Inc. (“Applicant” or “Pincanna”). The Applicant proposed utilizing an existing commercial 

building located at 1877 E. West Maple Rd. that has existing city water and sewer service. According 

to a recently submitted site plan application dated Jan. 20, 2020, the existing building would be 

internally divided with the current occupant, Games We Play, occupying the rear of the building and 

the proposed Provisioning Center would occupy the front portion of the building.  

Applicant submitted an initial application in April 2018 that included a one-page site plan depicting 

the footprint of a 4,000 square ft. building at the rear of the lot. (Exhibit 1). The April 2018 submittals 

did not state or indicate whether the building at the rear of lot was an existing structure or proposed 

new construction. The April 2018 submittals did not propose or depict any storm water control 

facilities or plans for the site. The April 2018 site plan did not include setbacks for existing and/or 

proposed new buildings and contained no parking data/calculations. 

On January 20, 2020, Applicant submitted a supplemental site plan application that included a revised 

site plan for the site. (Exhibit 2). The revised site plan identified the building at the rear of lot as 

proposed new construction and reduced the footprint of the rear building from 4,000 sq. ft. to 3, 193 

sq. ft. The revised site plan further included proposed construction of new stormwater management 

facilities at the rear of lot behind the proposed new building.  The narrative portion of the Jan 20, 2020 

site plan application states a new building would be constructed at the rear of the lot with new water 

and sewer taps serving the new rear building. Prior to the Jan 20, 2020 site plan application, the 

applicant’s submittals did not identify any new water or sewer taps for the site. It is undisputed that no 

tap fees have been paid to the City for the proposed new water and sewer taps.  

The applicant’s revised site plan application does not state or describe the proposed use of the new 

building. The submitted plans merely depict a rectangular footprint of a proposed new building at the 
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rear of the lot with no additional detail, description or elevations for the new building as required by 

Sec. 21.28 of the City’s site plan review ordinance. Consequently, in regard to the proposed new 

building at the rear of the lot, the submitted plans do not meet basic requirements of the City’s site 

plan review ordinance. The Jan. 20, 2020 site plan application included a contractor estimate 

indicating $353,020 in total improvements. Prior to the Jan. 20, 2020 application, applicant submitted 

no contractor estimates for the cost of the proposed site improvements. 

The applicant’s proposed Provisioning Center is located less than 500 ft. from another Provisioning 

Center located across the street at 1760 E. West Maple Rd. (i.e. Apex Ultra). Pincanna does not 

dispute that its proposed facility is located less than 500 ft. from Apex Ultra. In fact, Pincanna seeks a 

variance from the 500 ft. set back requirement as an alternative form of relief. The Planning 

Commission granted site plan approval for the Apex Ultra Provisioning Center at the May 28, 2019 

planning commission meeting. Contrary to applicant’s contention, Apex Ultra has been pre-qualified 

by the State of Michigan as required by City ordinance and has commenced active site development 

of its previously undeveloped parcel. (Exhibit 3). Apex Ultra proposed and timely paid for new water 

and sewer taps for the new Provisioning Center facility, as the previously undeveloped parcel has no 

existing water or sewer service. Id. Apex Ultra timely submitted contractor estimates indicating total 

site improvement costs exceeding nine hundred thousand dollars. 

The second and final C-2 Provisioning Center site plan approval was awarded to Attitude Wellness 

(d/b/a Lume) by the planning commission at the July 9, 2019 planning commission meeting.1 The 

planning commission also considered two other unsuccessful provisioning center applicants at the July 

9, 2019 meeting. Like Apex Ultra, Attitude Wellness proposed and timely paid for new water and 

sewer taps for its site, submitted documentation confirming state pre-qualification and provided 

contractor estimates indicating improvement costs in excess of one million dollars which included 

demolition of an existing structure (including the former well that served the former building) and 

construction of an entirely new facility. (Exhibit 4).  

Pincanna has submitted no documentation to the City confirming pre-qualification by the State of 

Michigan nor has Pincanna represented that it has obtained state pre-qualification as required by City 

ordinance. Moreover, the required certificate of liability insurance submitted by Pincanna expired on 

02-23-2019 and failed to list either Pincanna or the City as insured parties (the certificate identifies 

“Compassionate Advisors LLC” as the only insured party). 

On March 11, 2020, the City sent written notification to the Applicant that its site plan application had 

been denied due to the unavailability of any remaining Provisioning Center approvals in the C-2 

zoning district. (Exhibit 5). The denial letter identified the name and location of the two successful C-

2 applicants and further informed the Applicant that if its proposed facility was located within 500 ft. 

of either of the two approved facilities, or if the Applicant failed to submit documentation confirming 

state pre-qualification, either or both of these factors would be a further basis for denial of its 

application.   

Overview of Administrative Review and Appeal Process 

Under the City’s zoning ordinance, an applicant seeking site plan approval for a marijuana facility 

must submit a complete application, including all required supporting documentation, and pay all 

1 Notably, Pincanna did not appeal either site plan approval awarded to Apex Ultra or Attitude Wellness. 
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required fees and deposits. Upon submitting a complete application, the application is reviewed and 

acted upon by either the Planning Commission or City Administration pursuant to both the generally 

applicable site plan review criteria and procedures under section 21.28 (“Site Plan Review”) and the 

facility specific criteria and procedures under section 21.50 (“Marijuana Facilities”).  A proposed 

marijuana facility in either an industrial zoning district or proposing new construction in any zoning 

district must be reviewed and acted upon by the planning commission, any other proposed facility 

may be reviewed and acted upon administratively. In so far as the Pincanna provisioning center 

application proposed utilizing an existing building in a C-2 zoning district, it was reviewed and acted 

upon administratively. 

 

Ord. No. C-337-18 amended section 21.50 by adopting several additional sub-sections including an 

appeal process under sub-section (q). Under the appeal process, an aggrieved party may appeal any 

action taken on a site plan application for a marijuana facility by appealing the decision on the site 

plan application to City Council. The appeal provisions under sub-section (q) confer discretionary 

powers on City Council relative to affirming, reversing or modifying any action taken on a site plan 

application for a marijuana facility.  City Council appeal powers include powers typically exercised by 

the Zoning Board of Appeals in zoning matters, including the following: 

 

a) Review of Administrative Decisions. Section 23.03(b) provides for the exercise of this 

authority by the ZBA. Accordingly, the City Council, sitting as the ZBA for purposes of 

the instant appeal, has the authority to hear and decide appeals where it is alleged by the 

appellant (i.e. BDS) that there is error in any decision made by any administrative body or 

official in interpreting or enforcing any provision of the zoning ordinance. In reviewing 

administrative decisions, Council review shall be based on the record of the administrative 

decision being appealed without consideration of new information which had not been 

presented to the administrative decision maker from whom the appeal is taken. City 

Council, sitting as the ZBA, shall not substitute its judgment for that of the administrative 

official  being appealed and the appeal shall be limited to determining, based on the 

record, whether the administrative official breached a duty or discretion in carrying out the 

provisions of the zoning ordinance. 

 

b) Interpretation. The City Council, sitting as the ZBA, shall have the authority to hear and 

decide requests for interpretation of the zoning ordinance. Interpretive decisions shall be 

made so that the spirit and intent of the zoning ordinance is preserved. Text interpretations 

shall be limited to the issues presented and shall be based upon a reading of the zoning 

ordinance as a whole and shall not have the effect of amending the zoning ordinance. 

Reasonable and practical interpretations which have been applied in the administration of 

the ordinance shall be considered.  Prior to deciding a request for an interpretation, City 

Council, sitting as the ZBA, may obtain recommendations and opinions from staff and 

consultants to determine the basic purpose of the provision subject to interpretation and 

any consequences which may result from differing decisions.  Courts give substantial 

deference to a local legislative body’s interpretation of its own ordinances.  

 

c) Variances.   City Council, sitting as the ZBA, may grant variances from the strict letter and 

terms of the zoning ordinance by varying or modifying any requirement or provision so 

that the spirit of the ordinance is observed, public safety secured, and substantial justice 
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done. There are two types of variances, a “use” variance and a “non-use” variance. A 

“use” variance allows a use of property that is not expressly permitted under the zoning 

ordinance. In so far as a provisioning center is a permitted (albeit regulated) use in a C-2 

zoning district, the instant appeal does not suggest the need for a use variance. A “non-

use” variance is a variance from any standard or requirement of the zoning ordinance, 

such as a deviation from a limitation on the number of facilities, setbacks, etc. As an 

alternative form of relief, BDS requests non-use variances from the limitations on the 

number of provisioning centers in the City and a variance from the applicable setback 

requirements. A non-use variance may be granted only upon finding a “practical 

difficulty” exists. A finding of practical difficulty requires demonstration by the applicant 

of all the following: 

 

1) Strict compliance with the ordinance requirement will unreasonably prevent the 

owner from using the property for a permitted purpose or will be unnecessarily 

burdensome. 

2) The requested variance will do substantial justice to the applicant and other 

property owners. 

3) A lesser variance than requested will not give substantial relief to the applicant 

and/or be consistent with justice to other property owners. 

4) The need for the variance is due to unique circumstances peculiar to the property 

and not generally applicable in the area or to other properties in the same zoning 

district. 

5) The problem and resulting need for the variance has not been self-created by the 

applicant and/or applicant’s predecessors. 

 

In variance proceedings, it shall be the responsibility of the applicant to provide information, 

plans, testimony and/or other evidence from which Council may make the required findings.  

Administrative officials may, but shall not be required to, provide information, testimony 

and/or evidence on a variance request. Form motions for granting or denying a non-use 

variance have been attached. 

 

Overview of Marijuana Facility Laws, Ordinances and Rules 

 

Section 21.50(g) of the Marijuana Facilities ordinance states the City “shall take action on the 

application according to the applicable review criteria and procedures in section 21.28 and the 

provisions specific to Marijuana Facilities as set forth in this zoning ordinance.” Under both 

state law and local ordinance, a decision rejecting site plan approval shall be based on 

lack of compliance with requirements and standards contained in the zoning ordinance, 

other applicable ordinances, and/or state and federal statutes. See, MCL 125.3501(4) and 

sections 21.28 G. 8.a.iii. and/or section 21.50(g) of the City’s zoning ordinance. Site plan 

approval is required only upon a showing of compliance with conditions imposed under 

the zoning ordinance, other applicable ordinances, and state and federal statutes. MCL 

125.3501(5). Other applicable laws include requirements arising under the Marijuana 

Facilities Licensing Act, MCL 333.27101, et seq. (“Act”) and the Administrative Rules 

adopted pursuant to the Act (“Rules”). The City’s ordinances, the Act and Rules require state 
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pre-qualification of the Applicant and/or a full state operating license to operate a Provisioning 

Center.  

 

In addition to the procedures and requirements arising under section 21.28, section 21.50 

adopts additional regulations, review criteria and procedures specific to Marijuana Facilities. 

The Marijuana Facility specific provisions under section 21.50 include, but are not limited to, 

the following in relevant part: 

 

• Only three (3) total provisioning centers city wide: two (2) provisioning 

centers are permitted in a C-2 zoning district and one (1) in the C-1 zoning 

district. 

• A provisioning center cannot be located within 500 ft. of another 

provisioning center or a school. 

• An applicant must either be pre-qualified by the State of Michigan or have 

been issued a full state operating license for the proposed facility. 

• A Marijuana Facility shall comply with all State Administrative Rules 

adopted pursuant to the Medical Marijuana Facilities Licensing Act and all 

other applicable requirements arising under the Act. 

 

Resolution 2018-10 adopts local administrative rules and procedures for the processing of Marijuana 

Facility applications. These local administrative rules include a three-tiered priority system for 

processing competing applications for the limited number of available approvals for each type of 

facility. Applications proposing new City water and sewer service to a property previously unserved 

by City water and sewer service receive first level priority. Applications proposing either new City 

water service or new sewer service to a previously unserved property receive second level priority. An 

applicant must pay all required tap fees before receiving a first or second level priority. Applications 

proposing $20,000.00 or more of non-facility specific improvements of a general nature documented 

by a credible estimate from a qualified contractor receive a third level priority. 

 

Resolution 2018-10 further adopts a preliminary review step in the application review process for 

purposes of determining whether the application is complete and whether the application on its face 

makes a preliminary showing of eligibility for further review. If the applicant submits a complete 

application that makes a facial showing of preliminary eligibility, the application undergoes final 

review for consideration of final approval. Preliminary review consists of a cursory review of the 

application for purposes of identifying any readily apparent reason requiring denial such as: the 

proposed facility is in an improper zoning district; the quota established by ordinance for the proposed 

facility has been exhausted as of the date of application; unpaid/past due financial obligations owning 

to the City, etc. The resolution provides that the review process doesn’t begin until May 1, 2018, but 

neither the resolution nor any applicable City ordinances require completion of the review process 

within any given time frame.    

Overview of Appeal 

 

The Applicant, Pincanna, filed a timely written Notice of Appeal seeking Council review and 

reversal of the administrative denial of the applicant’s site plan application for a proposed 

provisioning center. The applicant’s Notice of Appeal (”Appeal”) includes a written synopsis of 

the issues presented, reasons and argument in support of applicant’s challenges to the 
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administrative denial of the site plan application, relief requested and supporting documentation. 

The Appeal implores Council to exercise its Administrative Review and Variance powers in 

granting the relief requested by the Applicant. City Council, sitting as the ZBA, may reverse, 

affirm, vary or modify any order, requirement, decision, or determination presented in a case 

within its jurisdiction, and to that end, shall have all of the powers of the officer, board or 

commission from whom the appeal is taken, subject to the applicable scope of review, as 

specified in the zoning ordinance and/or by law. Council, sitting as the ZBA, may impose 

reasonable conditions in connection with an affirmative decision on an appeal, interpretation or 

variance request.  

 

The Appeal alleges the City erroneously denied Pincanna’s site plan application for a 

provisioning center.  As stated above, Council review shall be based on the record of the 

administrative decision being appealed without consideration of new information which had not been 

presented to the administrative decision maker from whom the appeal is taken. City Council, sitting as 

the ZBA, shall not substitute its judgment for that of the administrative official  being appealed and 

the appeal shall be limited to determining, based on the record, whether the administrative official 

breached a duty or discretion in carrying out the provisions of the zoning ordinance.  

 

In support of its claim that the City erroneously denied its site plan application, Pincanna argues that 

its application qualified for first level priority and the City should have made a decision on its 

application before taking action on the Apex Ultra and/or Attitude Wellness applications which were  

filed after the Pincanna application. However, the priorities for processing and taking action on 

competing applications are based on the applicant making certain qualifying improvements (i.e. new 

water/sewer taps, cost of site improvements) not the order of filing the application. Consequently, a 

later filed application perfecting a first/second/third level of priority must be acted upon and decided 

before an earlier filed application that fails to perfect any level of priority. Here, Pincanna never 

perfected a first or second level of priority because it is undisputed that Pincanna never paid the 

required tap fees for the new water/sewer taps that it proposed for the first time by way of its January 

20, 2020 site plan application.  

 

Furthermore, Pincanna did not perfect a third level of priority until it submitted a contractor estimate 

for the proposed improvements with its January 20, 2020 site plan application, more than six months 

after the second and final C-2 Provisioning Center approval had been awarded to Attitude Wellness by 

the planning commission at the July 2019 meeting.  Both approved provisioning centers proposed 

new construction, and both therefore proposed new water and/or sewer taps for their new 

facilities. Both approved applicants timely paid the required tap fees. Both approved 

provisioning center applicants timely submitted credible contractor estimates documenting non-

facility specific improvements that approach or exceed one million dollars respectively. 

 

Accordingly, both approved provisioning centers perfected a first, second and third level of 

priority over the Pincanna application when their respective site plans were approved by the 

planning commission in May and July of 2019. As of July 2019 when the second and final C-2 

Provisioning Center approval was awarded to Attitude Wellness, Pincanna still had not perfected 

any level of priority and the City appropriately took action on the two approved priority 

applications prior to taking action on Pincanna’s non-priority application as required by the 

city’s administrative procedural rules.  

Special Council Meeting July 22, 2020 Packet 
Page 9 of 76



 

Once the City completed processing of the higher priority applications and moved to the lower 

and/or non-priority applications, including the Pincanna application, the City’s quota had been 

exhausted as no Provisioning Center site plan approvals  remained in the C-2 zoning district. 

Furthermore, because the previously approved Apex Ultra Facility located across the street is 

less than 500’ from the proposed Pincanna facility, the Pincanna application failed to qualify for 

approval due to lack of compliance with the 500 ft. set back requirement. Pincanna also failed to 

submit documentation confirming state pre-qualification and Pincanna does not contend that it 

has been pre-qualified by the state of Michigan at any time. Consequently, the Pincanna 

application further failed to qualify for approval due to lack of required state pre-qualification of 

the Applicant.    

 

The Appeal requests non-use variances from certain provisions of the city’s ordinances (i.e. 

numerical limitations and setbacks) as an alternative form of relief. The Appeal includes a 

completed variance request form setting forth the Applicant’s proffered reasons and basis for the 

requested variances.  In variance proceedings, it shall be the responsibility of the applicant to provide 

information, plans, testimony and/or other evidence from which Council may make the required 

findings.  Administrative officials may, but shall not be required to, provide information, testimony 

and/or evidence on a variance request. Form motions for granting or denying a non-use variance have 

been attached. 

Hearing Procedure 

    

The hearing is a meeting subject to the Open Meeting Act and open to the public. In so far as the 

Council is sitting as the ZBA, the hearing format should generally follow the same format typically 

employed by the ZBA which includes allowing the applicant to address council and present its 

appeal, allowing members of the public and interested parties to address Council which will likely 

include representatives of previously approved applicants, hearing evidence for the limited 

purpose of considering a request for a variance and demonstrating a practical difficulty. In the 

event Council requires additional time to consider matters presented in the Appeal or to receive 

any requested recommendations or opinions from staff and consultant’s, Council may postpone 

any decision on the Appeal to a later date. The decision on the Appeal may be in a writing approved 

by Council and signed by the Chairperson. Council shall prepare an official record of the appeal 

and shall base its decision on the record. The official record shall include:  

1) The relevant administrative records and the administrative orders issued thereon 

relating to the appeal;  

 

2) The Notice of Appeal, and 

 

3) Such documents, exhibits, photographs, or written reports as may maybe submitted to 

the Council for its consideration.  

 

 

 

 

 

PROPOSED MOTION TO GRANT “NON-USE” VARIANCES 
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I move that we grant the variance(s) in Case No. ______________, sought by 

_____________________________,for______________________________________ as 

the Petitioner has established that strict compliance with applicable zoning requirements 

causes a practical difficulty relating to the property based on the following criteria: 

 

 (a) Petitioner has established that the property presents unique circumstances not 

generally applicable in the area or to other similarly zoned properties creating a 

need for the requested variance due 

to________________________________________________________________

_________________________________________________________________.  

   

 (b) The need for the variance is not self-created, because 

__________________________________________________________________

_________________________________________________________________. 

 

(c) Strict compliance with dimensional regulations of the Zoning Ordinance, including 

__________________________________________________, will (either): 

1. unreasonably prevent Petitioner from using the property for the permitted purpose 

as a ____________________, because_________________________, and/or,  

2. will make it unnecessarily burdensome to comply  with the regulation 

because__________________________________________________________. 

 

 (d) Petitioner has established the requested variance is the minimum variance 

necessary to provide substantial relief to applicant consistent with justice to other 

property owners because a lesser variance would not 

__________________________________________________________________

_________________________________________________________________.  

  

  (e) The requested variance will do substantial justice to both the applicant and other 

property owners because of one or more of the following (either or both): 

   

  1) It will not cause material adverse impact on surrounding property, property 

values, or the enjoyment of property in the neighborhood or zoning district, or; 

   

  2) Because: 

__________________________________________________________________

_________________________________________________________________.  

  

(h)  The variance granted is subject to the conditions that: 

1. _______________________________________________________________,  

2. _______________________________________________________________, 

3. _______________________________________________________________ 

 

PROPOSED MOTION TO DENY “NON-USE” VARIANCE 
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I move that we deny the variance in Case No. 

____________________________________, sought by 

___________________________, for _______________________________ because the 

Petitioner has not established a practical difficulty because: 

 

(a) Petitioner has shown no unique circumstance or physical condition of the property creating 

a need for the requested variance 

because____________________________________________________________________

______________________________________________________________ 

 

    

 (b) Petitioner has not shown the requested variance will do substantial justice to both 

the applicant and other property owners because of one or more of the following 

(either or both): 

   

  1) Petitioner failed to show it will not cause a material adverse impact on 

surrounding property, property values, or the enjoyment of property in the 

neighborhood or zoning district, or; 

   

  2) Because: 

__________________________________________________________________

_________________________________________________________________.   

 

(c) The need for the variance is self-created by petitioner and/or his/her predecessors 

because___________________________________________________________

_________________________________________________________________. 

   

 

(d) Conforming to the ordinance would not (either): 

1. be unnecessarily burdensome 

because:__________________________________________________________, 

or, 

2. unreasonably prevent petitioner from using the property for 

___________________________, because______________________________. 

 

 (e) A lesser variance consisting of __________________________________would give 

petitioner substantial relief and substantial justice to surrounding property owners 

because_______________________________________________________. 

 

 

 

GENERAL NOTES 
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EXHIBIT 4 
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MEMORANDUM 
 

City of Walled Lake ∙ 1499 E. West Maple Road ∙ Walled Lake, MI 48390 ∙ (248) 624-4847 

 

To:  Walled Lake City Council 

 

From:  Vahan Vanerian, City Attorney 

     

Re:   Iron Labs Variance Request 

 

Date:  July 6, 2020 

 

 

This matter is before Council for Public Hearing and action on a request for a variance from the 500 

ft. setback requirement under Sec. 21-50(e)(7) of the zoning ordinance to allow a Marijuana Safety 

Compliance Facility within 500 ft. of a Marijuana Provisioning Center (i.e. Apex Ultra located across 

the street from Iron Labs).  A copy of the Applicant’s June 16, 2020 written request for a variance is 

attached. Also attached please find a copy of the City’s Administrative denial of the Applicant’s 

application due to non-compliance with the 500 ft. setback requirement.   

 

As stated in the Applicant’s request for variance, a safety compliance facility is generally not open to 

the public and therefore creates minimal impact on area traffic, parking and surrounding 

neighborhoods. Minimizing excessive localized customer and vehicular traffic is one of the primary 

purposes underlying the 500 ft. separation requirement. Notably, the 500 ft. separation requirement 

applies only to an Applicant proposing a Marijuana Facility within 500 ft of an approved 

“Provisioning Center”.  There is no separation requirement between Marijuana Facilities other than 

the required setback from a Provisioning Center. This means if Iron Labs had been approved before 

Apex Ultra, the 500 ft. separation requirement would not   have been obstacle for approval of Apex 

Ultra in its current location because Apex Ultra would not have been located within 500 ft. of 

Provisioning Center. At the June 2020 meeting, Council approved first reading of a modification to 

the 500 ft. separation requirement that would exempt all Marijuana Facilities other than Provisioning 

Centers from the setback requirement. Under the modified separation requirement, the 500 ft. setback 

would only apply to distancing between Provisioning Centers.  

 

Ord. No. C-337-18 amended section 21-50 by adopting several additional sub-sections including an 

appeal process under sub-section (q).  City Council appeal powers include powers typically exercised 

by the Zoning Board of Appeals in zoning matters, including the following: 

 

a) Variances.   City Council, sitting as the ZBA, may grant variances from the strict letter and 

terms of the zoning ordinance by varying or modifying any requirement or provision so 
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that the spirit of the ordinance is observed, public safety secured, and substantial justice 

done. There are two types of variances, a “use” variance and a “non-use” variance. A 

“use” variance allows a use of property that is not expressly permitted under the zoning 

ordinance. In so far as a provisioning center is a permitted (albeit regulated) use in a C-2 

zoning district, the instant appeal does not suggest the need for a use variance. A “non-

use” variance is a variance from any standard or requirement of the zoning ordinance, 

such as a deviation from a limitation on the number of facilities, setbacks, etc. As an 

alternative form of relief, BDS requests non-use variances from the limitations on the 

number of provisioning centers in the City and a variance from the applicable setback 

requirements. A non-use variance may be granted only upon finding a “practical 

difficulty” exists. A finding of practical difficulty requires demonstration by the applicant 

of all the following: 

 

1) Strict compliance with the ordinance requirement will unreasonably prevent the 

owner from using the property for a permitted purpose or will be unnecessarily 

burdensome. 

2) The requested variance will do substantial justice to the applicant and other 

property owners. 

3) A lesser variance than requested will not give substantial relief to the applicant 

and/or be consistent with justice to other property owners. 

4) The need for the variance is due to unique circumstances peculiar to the property 

and not generally applicable in the area or to other properties in the same zoning 

district. 

5) The problem and resulting need for the variance has not been self-created by the 

applicant and/or applicant’s predecessors. 

 

In variance proceedings, it shall be the responsibility of the applicant to provide information, 

plans, testimony and/or other evidence from which Council may make the required findings.  

Administrative officials may, but shall not be required to, provide information, testimony 

and/or evidence on a variance request. Form motions for granting or denying a non-use 

variance have been attached. 

 

The issue before Council is whether the applicant has demonstrated a practical difficulty warranting a 

variance from the 500 ft. setback from a Provisioning Center under Sec. 21-50(e)(7) of the zoning 

ordinance. Form motions for approval/denial of a non-use variance are also included for reference. 
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PROPOSED MOTION TO GRANT “NON-USE” OR “DIMENSIONAL” VARIANCES 

 

I move that we grant the variance(s) in Case No. ______________, sought by 

_____________________________,for______________________________________ as 

the Petitioner has established that strict compliance with applicable zoning requirements 

causes a practical difficulty relating to the property based on the following criteria: 

 

 (a) Petitioner has established that the property presents unique circumstances not 

generally applicable in the area or to other similarly zoned properties creating a 

need for the requested variance due 

to________________________________________________________________

_________________________________________________________________.  

   

 (b) The need for the variance is not self-created, because 

__________________________________________________________________

_________________________________________________________________. 

 

(c) Strict compliance with dimensional regulations of the Zoning Ordinance, 

including __________________________________________________, will 

(either): 

1. unreasonably prevent Petitioner from using the property for the permitted 

purpose as a ____________________, because_________________________, 

and/or,  

2. will make it unnecessarily burdensome to comply  with the regulation 

because__________________________________________________________. 

 

 (d) Petitioner has established the requested variance is the minimum variance 

necessary to provide substantial relief to applicant consistent with justice to other 

property owners because a lesser variance would not 

__________________________________________________________________

_________________________________________________________________.  

  

  (e) The requested variance will do substantial justice to both the applicant and other 

property owners because of one or more of the following (either or both): 

   

  1) It will not cause material adverse impact on surrounding property, property 

values, or the enjoyment of property in the neighborhood or zoning district, or; 

   

  2) Because: 

__________________________________________________________________

_________________________________________________________________.  

  

(h)  The variance granted is subject to the conditions that: 

1. _______________________________________________________________,  

2. _______________________________________________________________, 

3. _______________________________________________________________ 
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PROPOSED MOTION TO DENY “NON-USE” OR “DIMENSIONAL” VARIANCE 

 

I move that we deny the variance in Case No. 

____________________________________, sought by 

___________________________, for _______________________________ because the 

Petitioner has not established a practical difficulty because: 

 

(a) Petitioner has shown no unique circumstance or physical condition of the property 

creating a need for the requested variance 

because____________________________________________________________________

______________________________________________________________ 

 

    

 (b) Petitioner has not shown the requested variance will do substantial justice to both 

the applicant and other property owners because of one or more of the following 

(either or both): 

   

  1) Petitioner failed to show it will not cause a material adverse impact on 

surrounding property, property values, or the enjoyment of property in the 

neighborhood or zoning district, or; 

   

  2) Because: 

__________________________________________________________________

_________________________________________________________________.   

 

(c) The need for the variance is self-created by petitioner and/or his/her predecessors 

because___________________________________________________________

_________________________________________________________________. 

   

 

(d) Conforming to the ordinance would not (either): 

1. be unnecessarily burdensome 

because:__________________________________________________________, 

or, 

2. unreasonably prevent petitioner from using the property for 

___________________________, because______________________________. 

 

 (e) A lesser variance consisting of __________________________________would give 

petitioner substantial relief and substantial justice to surrounding property owners 

because_______________________________________________________. 
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GENERAL NOTES 
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Business Transactions * Civil Litigation * Employment * Regulatory Law 

 
26100 American Dr # 500, Southfield, MI 48034 

 
 
 

Seth P. Tompkins, Esq. PLLC 
 

         
 

Seth P. Tompkins, Esq. 
seth@sethtompkinslaw.com 
 
 
June 16, 2020 
 
Attn Ms. Chelsea Pesta 
Assistant City Manager/City Treasurer 
City of Walled Lake 
1499 E. West Maple Rd. 
Walled Lake, MI 48390 
 
 Re: Iron Laboratories LLC’s Request for Waiver Hearing pursuant to Article 21.50(q) of the  

City of Walled Lake zoning ordinance(s) 
 
Dear Ms. Pesta, 
 
 In response to the City of Walled Lake’s denial letter of Iron Laboratories LLC’s application for a medical 
marijuana safety compliance facility business license, please let this correspondence serve as a request for a 
waiver hearing pursuant to Article 21.50(q) of the City of Walled Lake zoning ordinances(s). 
 
 Specifically, Iron Laboratories LLC would like to request a waiver of the 500 foot distance requirement 
currently in place which would prevent the request to provide a business licenses for my client operate a state 
licensed marijuana safety compliance facility within 500 feet of a marijuana provisioning center (yet to be built). 
 
 Because a safety compliance facility is not generally open to the public there is limited impact that its 
operation will have on traffic, surrounding businesses and residents.  Also, Iron Laboratories is presently operating 
under a license with the State of Michigan at its present location.  There are significant burdens, both logistically 
and financially, associated with relocating a licensed and ISO certified laboratory.  In short, without granting this 
waiver, Iron Laboratories LLC would most likely go out of business. 
 
 For the above reasons, and other reasons which will be presented to the City Council, good cause exists 
to grant the requested waiver.  I would kindly request that this matter be expedited as time is of the essence in 
obtaining a renewal attestation from the city to comply with the state’s requirement to renew its MMFLA license. 
 
 Thank you for your help in this matter. 
 

Very truly yours, 
 

Seth P. Tompkins 
 

Attorney for Iron Laboratories LLC 
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